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Introduction 

This document sets out common civil society position on the Draft Report on the proposal for a 

directive on procedural safeguards for children of 19 November 2014 (‘the Draft Report’), in advance 

of the agreement of compromise amendments and the vote in the Civil Liberties, Justice and Home 

Affairs (‘LIBE’) Committee on 5 February. Most of the signatories to this statement have already 

contributed thorough briefings discussing the Commission’s original proposal and the Council’s 

General Approach, to which you are referred for further detail on our positions.1 

With this proposal the European Union has a unique opportunity to enshrine strong and effective 

safeguards to protect one of the most vulnerable groups of suspects and accused persons from 

violations of their human rights in the criminal justice process, including the right to a fair trial. It 

represents an important part of the broader, interconnected set of measures envisaged by the 

Roadmap and could significantly strengthen mutual trust between the Member States. 

We therefore welcomed the Draft Report’s efforts to ensure judicial protection and its intention to 

strengthen the proposed Directive’s protection of human rights where the Council’s General 

Approach has sought to weaken it.  The majority of the amendments put forward by the Shadow 

Rapporteurs also sought to strengthen protection of human rights in the Directive. However, we 

think it important not to miss the full potential of the Directive to protect the rights of children and 

believe that further amendments are needed.  

1. Individual assessment: they key to effective participation 

The central mission of this Directive is to address the specific vulnerabilities of children to violations 

of their human rights in criminal cases. Children cannot engage with the procedure in the same way 

as adults, and adjustments are needed to ensure their effective participation, a principle protected 

by the Convention on the Rights of the Child and the case-law of the European Court of Human 

Rights (‘ECtHR’). For this purpose, the child’s specific needs must be identified by means of an 

individual assessment. 

Whilst the Draft Report helpfully adds more detail as to the extent and function of the individual 

assessment, further clarity is needed in Article 7(2). Article 7(3) should also be amended to make 

clear this assessment needs to take place at the earliest possible stage, prior to questioning, and 

Article 9 should be amended to ensure that the approach to questioning is informed by the outcome 

of the individual assessment (an issue that cannot be based on the fruits of a purely medical 

examination). Article 13, requiring that children be treated in an appropriate manner, should 

likewise require Member States to make such adaptations on the basis of the outcomes of the 

individual assessment envisaged by Article 7.  

Given how central this assessment is to the achievement of what should be the Directive’s main 

objective, it must be a non-derogable obligation. A possibility to derogate when this is ‘warranted by 

the circumstances of the case’, as proposed by the Draft Report in relation to Article 7(7), would risk 

                                                           
1
 International Commission of Jurists (ICJ), JUSTICE and NJCM,   Briefing Paper on the Proposal for a Directive 

on Procedural Safeguards for Children Suspected or Accused in Criminal Proceedings, September 2014 
(available here); Fair Trials & Children’s Rights Alliance for England, Joint position paper on the proposed 
directive on procedural safeguards for children suspected or accused in criminal proceedings, September 2014 
(available here). 

http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2014/09/ICJJUSTICENJCM-Briefing-Childrens-rights-directive-04092014.pdf
http://www.fairtrials.org/wp-content/uploads/Joint-Policy-Paper-FTI-and-CRAE-Childrens-Directive.pdf
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being read as a proportionality derogation, and we do not see a situation in which it could be in the 

interests of the child to dispense with the assessment altogether. The extent and detail of the 

assessment may vary under Article 7(4), which provides the necessary flexibility so derogations 

should be omitted. A derogation as to the obligation to complete the assessment prior to 

questioning could, could only be envisaged in the unlikely event that this was consistent with the 

child’s best interests. 

2. Audio-visual recording  

Recording questioning ensures that full scrutiny can be exercised by the courts over this crucial 

phase of proceedings, and this vital safeguard should be applied in all cases involving children. We 

therefore welcomed the Draft Report’s removal of the proportionality derogation proposed by the 

Commission in Article 9. The ‘best interests’ derogation proposed by the Draft Report risks being 

used excessively and we do not see a circumstance in which it could be in the child’s best interests 

not to record the questioning.  

The effectiveness of this vital safeguard is also liable to be significantly undermined if it is limited to 

recording of actual questioning. Conversations and actions in the margins, on the way to the police 

station etc. may leave pressure hanging over the child in an otherwise unobjectionable interview, 

undermining the fairness of proceedings. The exclusion of administrative questioning as to the 

child’s identity from the scope of the recording requirement in Article 7(3) should be deleted. 

3. Access to a lawyer 

The right of access to a lawyer protected by Directive 2013/48/EU (the ‘Access to a Lawyer 

Directive’) is a fundamental safeguard. Any derogations, so far only theoretically recognised by the 

ECtHR, are unlikely to be justified in the case of a child. We believe the LIBE Committee should take 

this opportunity to enshrine the right of access to a lawyer as a mandatory protection for children, 

not subject to derogation or the possibility of waiver.  

The Draft Report proposed to amend Article 6 to refer to ‘assistance by a lawyer’, and deletes the 

cross-reference back to Directive 2013/48/EU (the ‘Access to a Lawyer Directive’). This appears to 

have been done with the best of intentions in order to recognise the active role of the lawyer in 

buoying up the suspect at this crucial juncture. However, we think it important to ensure the 

Directive refers to the specific provisions of the Access to a Lawyer Directive – Article 3(1) to (3) and 

10(1),(2), (4) and (5) – guaranteeing access to a lawyer (which reflect the ‘whole range of services’ 

which the ECtHR associates with legal defence), excluding those concerning waiver and derogations.  

We would observe that, if the LIBE Committee is not precise and unambiguous on this point, the 

report might be read as seeking to create a separate right of access to a lawyer specific to this 

Directive, which could strengthen the Council’s hand in seeking derogations specific to this Directive. 

Again in order to eliminate anything that could be taken as a licence to restrict the right of access to 

a lawyer, recitals 17 and 18 in the Commission’s proposal should be deleted. 

4. Medical Examination 

Whilst we welcome this provision and the Rapporteur’s stipulation that the examination should be 

“without delay”, we emphasise that, in accordance with international standards (in particular, the 

UN Principles of Medical Ethics relevant to the Role of Health Personnel in the Protection of Prisoners 
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and Detainees against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), 

the purpose of a medical examination must be to safeguard the child’s right to health and protect 

against ill-treatment in detention. It is not relevant to questioning other than to assess purely 

medical questions (dehydration, tiredness etc.). This should be reflected in amendments to Article 8. 

5. Right to liberty 

Interference with a child’s right to liberty must be subject to particularly stringent safeguards. It 

would be unsatisfactory to set out to protect this vital right and do so only half-way, omitting key 

procedural protections which should be considered uncontroversial.  

As explained in some of our original briefings, under international standards the child has a right to 

apply for judicial review of their detention, which is omitted in the Commission’s proposal. The LIBE 

Committee’s report should ensure that this right is made explicit in Article 10 and that it applies 

irrespective of whether periodic reviews of detention are carried out ex officio. 

The Draft Report and compromise amendments have not, in addition, addressed the question of the 

production of a child before a judge following initial deprivation of liberty. The long-established 

requirement for ‘prompt’ judicial review of detention should be enshrined in the form of a 24 hour 

mandatory time-limit. Further clarity should also be provided as to the regularity of review. 

6. Protection of privacy  

The Draft Report has not addressed the question of privacy. Whilst the approach of the 

Commission’s proposal was in the right spirit, it falls short in allowing for the exceptional presence of 

the public without providing for specific requirements as to possible media reporting. Article 14 

should be amended to include a requirement on Member States to prohibit media (if exceptionally 

present) from reporting identifying details of any kind (unless the child makes an informed request 

to the contrary on his or her on initiative). This would be consistent with the Directive’s general 

objective of preserving the child’s potential for reintegration into society, minimising the risk of their 

alleged actions as children being held against them as adults. 

We hope that the LIBE Committee will agree amendments meeting the above priorities when 

finalising the report. Please see the Annex for our joint proposed amendments. We look forward to 

seeing the LIBE Committee adopt a strong report and to offering further input to all the institutions 

as the negotiations progress. Please contact us via the contacts below for further information. 

Fair Trials Europe & Legal Experts Advisory Panel  

Alex Tinsley alex.tinsley@fairtrials.net / +32 (0)2 743 85 93 

International Commission of Jurists & JUSTICE 

Roisin Pillay roisin.pillay@icj.org 

Open Society Justice Initiative 

Kersty McCourt kersty.mccourt@opensocietyfoundations.org 

Children’s Rights Alliance for England   

mailto:alex.tinsley@fairtrials.net
mailto:roisin.pillay@icj.org
mailto:kersty.mccourt@opensocietyfoundations.org
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Annex – joint suggested amendments 

Base text is taken from the Draft Report (emphasis omitted) 

Individual assessment & effective participation 

Article 7(2) 

For that purpose children shall be individually assessed. The assessment shall take particular account 

of the personality and maturity of the child and their family, economic, and social background, and 

their living environment and any specific vulnerabilities. More vulnerable children shall receive 

particular attention. The individual assessment shall identify particular measures or modifications to 

procedures which may be necessary to ensure the effective participation of the child in the 

proceedings. 

Article 7(3) 

The individual assessment shall take place at the earliest appropriate stage of the proceedings and in 

any event before indictment questioning or on the imposition of measures involving deprivation of 

liberty (whichever is earliest), except where this is impossible. The results of the assessment must be 

taken into account by all relevant authorities in the conduct of the investigation and trial. 

Article 7(7) 

Member States may exceptionally derogate from the obligation to carry out an individual 

assessment prior to questioning. Such derogation can only be warranted if it is in the best interests 

of the child and must in any event be conducted as expeditiously as possible thereafter. 

Article 13(2) 

Member States shall ensure that children are treated in a manner appropriate to their age and any 

particular vulnerabilities or needs, their maturity and level of understanding, and bearing in mind 

any communication difficulties they may have. For this purpose, the results of the individual 

assessment carried out in accordance with Article 7 shall be taken into account at all stages. 

Article 16 – title 

Right of children to appear in person and participate in the trial aiming at assessing the question of 

their guilt 

Article 16(1) 

Member States shall ensure that children can have the right to appear in person and to participate 

fully in the trial and shall take all necessary steps to enable them to participate fully, including by 

giving them an opportunity to be heard and to express their views., account being taken of the 

specific needs of the child as identified in the individual assessment carried out in accordance with 

Article 7. 
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Questioning of Children 

Recital 21 

Bearing in mind that children are particularly vulnerable, questioning may be perceived to be 

traumatic, and it is essential that it take place in the presence of the lawyer and, where appropriate, 

the holder of parental responsibility or another appropriate adult and/or specialist professionals. 

Audio-visual recording of interviews is a vital safeguard serving both to guarantee that interviews 

will be conducted properly and to ensure sufficient protection of children who are not always able to 

understand the content of interviews to which they are subject. In order to avoid any challenge of 

the content of an interview and thereby undue repetition of questioning, all questioning of children, 

including any preliminary questioning necessary to identify the child, should therefore be audio-

visually recorded. This does not include questioning necessary to identify the child. 

Article 9(1) 

Member States shall ensure that any questioning of children, including any preliminary questioning 

such as that necessary to identify the child, by police or other law enforcement or judicial authority 

carried out is audio-visually recorded, unless this is not in the best interests of the child. 

Article 9(2) 

In any event, the questioning of children shall be audio-visually recorded where the child is deprived 

of liberty, irrespective of the stage of the criminal proceedings. Member States shall ensure that 

questioning of children is carried out in a manner that takes account of their age, level of maturity 

and other needs identified during the individual assessment conducted in accordance with Article 7. 

Article 9(3) 

Delete paragraph. 
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Access to a lawyer 

Recital 17 

Delete entire recital. 

Recital 18 

Delete entire recital. 

Article 4(1)(2) 

(2) their right of access to and to be assisted by a lawyer, as provided for in Article 6; 

Article 6 – title 

Right to mandatory access to and assistance by a lawyer 

Article 6(1) 

Member States shall ensure that children are assisted by a lawyer at every stage of the proceedings, 

including in at least all the circumstances set out in Articles 3(1), 3(2), 3(3), 10(1), 10(2), 10(4) and 

10(5) and in compliance with the requirements of Article 4 of Directive 2013/48/EU. It shall not be 

possible for children to waive tThe right of access to and to be assisted by a lawyer cannot be 

waived. 

Article 18(1) 

Member States shall ensure that national law in relation to legal aid guarantees the effective 

exercise of the right of access to and to be assisted by a lawyer as referred to in Article 6. 

 

Medical Examination 

Article 8 

Member States shall ensure, when a child has been deprived of liberty or when the proceedings so 

require, that the child has access without delay to a medical examination to evaluate, protect and 

improve the physical and mental health and welfare of the child. with a view in particular, to 

assessing the general mental and physical condition of the child with the aim of determining the 

capacity of the child to face questioning or other investigative or evidence gathering acts or any 

measures taken or envisaged against the child. 
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Right to liberty 

Article 10(2) 

Member States shall ensure that, upon deprivation of liberty, children are brought before a court 

within a maximum of 24 hours for the lawfulness of the deprivation of liberty to be reviewed. 

Member States shall ensure that any deprivation of liberty of children before their conviction is 

subject to periodic review by a court. That review must occur as frequently as possible and in any 

event at least every two weeks.  

Irrespective of provisions for such periodic review, every child shall have the right to apply at any 

time to request a review of the legality of the deprivation of liberty before a court or other 

competent, independent and impartial authority, and to a prompt decision in writing on any such 

action, within a maximum of five days. 

 

 

Protection of privacy 

Recital 28 

Children should be judged in the absence of the public in order to protect their privacy and to 

facilitate their reintegration into society. Only in special exceptional cases and when it is consistent 

with the best interests of the child should the court be allowed, taking into account the best 

interests of the child, to hold a hearing in public. Member States should seek to protect the privacy 

of children in connection with criminal proceedings and their outcome, having regard also to 

breaches that might be committed through the media, including the Internet, and to facilitate the 

reintegration into society of children involved in criminal proceedings, to that end taking steps to 

prevent discrimination and marginalisation. 

Article 14(2) 

Member States shall ensure that the competent authorities take appropriate measures in criminal 

proceedings to protect the privacy of the child and family members, including their names and 

images. Member States shall ensure that the competent authorities and any other non-state actors, 

such as the media, do not publicly disseminate information that could lead to the identification of 

the child. 

New Article 14(4) 

Member States shall ensure that the protections granted in paragraphs (2) and (3) above continue to 

operate after the child reaches the age of 18 and throughout his or her lifetime. 


