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Even with countries that have 
juvenile court, Rule 11(1) of 
the Beijing Rules and CRC 
Article 40(3)(b) are 
contravened.

Reason: judicial proceedings and 
institutional placement are not the 
last resort for young persons



�Diversion is an attempt to divert, or 

channel out youth offenders from the 

juvenile justice system (Bynum and 

Thompson, 1996)

�Diversion refers to a procedure that treats 

juveniles in an alternative community 

program rather than adjudicating them in 

the juvenile court system (S’Lee Arthur 

Hinshow II, 1993).



�Diversion means the conditional channeling 

of children in conflict with the law away 

from judicial proceedings through the 

development and implementation of 

procedures, structures and programmes 

that enable any – possibly most – to be 

dealt with by non-judicial bodies, thereby 

avoiding the negative effects of formal 

proceedings and a criminal record (UNICEF)



Diversion is based on the Beijing Rules (Rule 

11(1)) which states that consideration shall be 

given, wherever appropriate, to dealing with 

juvenile offenders without resorting to formal 

trial by the competent authority

� Also on the CRC, in particular Article 40(3)(b): 

whenever appropriate and desirable, measures 

for dealing with such children without 

resorting to judicial proceedings, providing 

that human rights and legal safeguards are 

fully respected and Article 3: Best interest of 

the child.



Article 40(4) of the CRC states:

�A variety of dispositions, such as care, 

guidance and supervision orders; 

counselling, probation; foster care; 

education and vocational training 

programmes and other alternatives to 

institutional care should be available to 

ensure that children are dealt with a 

manner appropriate to their well-being and 

proportionate both to their circumstances 

and the offence.



Theoretical FoundationTheoretical FoundationTheoretical FoundationTheoretical Foundation

� Concept of diversion based on the labeling 
theory

� The label stigmatizes and ostracizes the 
child

� A label of “deviant”, “delinquent” or 
“juvenile offender” can affect his¹
perception of himself and how he defines 
himself, thus influencing future behaviours 
and dictating the roles he assumes.

NB  for simplicity, “he” refers to both gender.



Key Points of DiversionKey Points of DiversionKey Points of DiversionKey Points of Diversion

� Diversion 

• only when there is undeniable evidence of 
the child committing the alleged offence;

• the child admits the responsibility without 
coercion and use of intimidation;

• the child consents to the diversion without 
coercion or pressure.

� Diversion can be used at any point of 
decision-making: from the time of 
apprehension (before arrest) to at any stage 
of the final disposition of hearing.



� The child’s admission will not be used against 
him in subsequent legal proceedings.

� The principle of proportionality (CRC Article 
40(4) & Beijing Rule 5) is applied to facilitate 
the child’s social re-integration (CRC Article 
40(1)) and to provide a constructive response 
to the child’s offending. 

� In theory, any kind of offence but in practice, 
diversion is not available to serious crimes 
and persistent offenders.



Key Points of DiversionKey Points of DiversionKey Points of DiversionKey Points of Diversion

� Forms of diversion vary widely. They include 
no action, a simple caution, a apology to the 
victim/ survivor, payment for damage done/ 
restitution, referral to a structured diversion 
programme (community work, competency 
development programme [e.g. anger 
management, vocational training], 
counselling) and restorative justice process 
(dialogue, mediation, family group 
conference).  



Key Points of  DiversionKey Points of  DiversionKey Points of  DiversionKey Points of  Diversion

� Diversion options should be based on the 
rights of the child and where appropriate on 
the principles of restorative justice.

� The structures involved may vary. They may 
include a combination of any of the 
following: the police, welfare department, 
statutory services, NGOs, professional bodies, 
community-based organisations and faith-
based organisations. In most practices, 
diversion options involve both some form of 
formal and informal support.



Key Points of DiversionKey Points of DiversionKey Points of DiversionKey Points of Diversion

� The child must be given the opportunity to 
seek legal or other appropriate assistance 
for assessing the appropriateness and 
desirability of the diversion offered.

� At the successful completion of the 
diversion, the case is closed and the 
confidential records of the diversion should 
not be considered as “criminal records”



While the goal of all diversion programmes is to 

minimize young person’s involvement with the 

juvenile justice system, the means and process to 

achieve this goal varies in a number of ways. 

They include:

�The criteria for diversion

�Who makes the decision

�The point in the system at which the young 

person is diverted

�How charges against the young person are 

handled

�Consequences for the young person for 

unsuccessful completion of the diversion 

programme.



There are many models of diversion ranging from 
very simple referral which comprise the young 
person and his parent/guardian meeting the 
Juvenile Justice Coordinator to execute a signed 
agreement to a very comprehensive system which 
involves risk assessment and youth conferencing 
to work out an agreement between the offender 
and the victim.

Malaysia, after studying many models including the 

practices of New Zealand, Queensland, South Africa, 

Thailand and United Kingdom, decided to base its 

diversion programme on the Queensland and UK 

model.



Malaysia is still in the process of refining its model. Basically it 

consists of the following components: 

Arrest

Risk Assessment 

DPP

Child Justice Conferencing

Charge in 
Court 

Trial

AgreementNo Agreement

Plan No Completed Plan Completed

No Charge

Caution Reparation



Conferencing is a critical component of diversion 
because the success of the programme depends 
upon how the convenor prepares the 
participants, the manner the conference is 
conducted and the programme that the young 
person and victim agree for the young person to 
undertake.

Conferencing in the New Zealand model is a good 
example.  



Youth Justice Conferencing in New ZealandYouth Justice Conferencing in New ZealandYouth Justice Conferencing in New ZealandYouth Justice Conferencing in New Zealand

� Participants: 

� The convenor

� The young person and upon request can 1 or more of the 
following: (i) a lawyer, (ii) an adult member of the family 
and (iii) another adult nominated by the young person

� The young person’s parent

� The victim and upon request can bring 1 or more of the 
following: (i) a lawyer, (ii) a member of the family and (iii) 
a support person

� A representative of the Police Commission

� Another person decided by the convenor



………… ConferencingConferencingConferencingConferencing

� A trained accredited & convenor is the 

impartial facilitator who assists those most 

affected by an offence to participate to their 

potential by:

� Identifying and preparing participants

� Facilitating their sharing and understanding of the 

offence and impact

� Facilitating a restorative agreement

� Pre-conference Preparation

� Young Person must be prepared to talk about (i) what 

they did; (ii) what they were thinking & feeling; (iii) 

who they think was harmed and how; and (iv) what 

they may do to help repair the harm 



………… ConferencingConferencingConferencingConferencing

�Pre-conference Preparation

�Victim must be prepared to talk about (i) How 

they were harmed; (ii) How they want the young 

person to repair the harm

�For Involved Parties to participate to their 
potential, they need to understand:

�Principles of youth justice conferencing

�Process (including who will attend and their 
respective roles

�Possibilities (what might happen i.e. to have 
realistic expectations) 



Principles of youth justice conferencingPrinciples of youth justice conferencingPrinciples of youth justice conferencingPrinciples of youth justice conferencing

� Crime causes harm, the aim of the conference is to 

repair harm (fix relationships)

� The outcome must meaningful to the victim

� The young person takes responsibilities by speaking on 

their own behalf

� The young person’s family is encouraged to be 

responsible for their child

� Safe – conference is a respectful, confidential process 

that aims to be fair to all.

Post Conference: The Convenor monitors the agreement, 

returns referrals if required and advises police of the 

outcome.



Some concerns expressed by stakSome concerns expressed by stakSome concerns expressed by stakSome concerns expressed by stakeholders 

in Malaysia

� Parents of young offenders are likely to decline 
participating in the conferencing.

� Diversion is a “soft” measure in rehabilitating 
young offenders. Hence the crime rate of young 
offenders and re-offending will increase.

� Some parents want their children to be deprived 
of their liberty to teach them a lesson; they feel 
punitive measures are more effective.

� Data are needed to demonstrate the outcomes of 
diversion.



Implementation Implementation Implementation Implementation 

� The implementation of the diversion can 
be a major challenge.

� The successful implementation of the 
diversion requires well-trained services 
which may not exist.

� The services may include community 
services, counselling, education and 
vocational training and restorative justice 
programmes.



Implementation Implementation Implementation Implementation 

� To be effective, the young person have to 
be held accountable for his actions and the 
diversion programmes are individualized to 
meet specific needs of the young person

� Cooperation among the agencies involved 
in community services carried out by the 
young offenders.



Some of the Benefits/OutcomesSome of the Benefits/OutcomesSome of the Benefits/OutcomesSome of the Benefits/Outcomes

� Reducing the stigma 

� Reduced rate of recidivism/rate of re-offending

� Lower cost of administration of justice

� Reducing caseload of juvenile probation 
officers.

� Restitution programmes – direct or symbolic 
restitution (e.g. community service) benefit 
both offender and victim. Offenders benefit 
from being held accountable while victims from 
receiving from some redress for their loss and 
in confronting the offender.



…………Benefits and OutcomesBenefits and OutcomesBenefits and OutcomesBenefits and Outcomes

� Community services: doing unpaid social 
work to work out their sentences gives 
young offenders a sense of social 
responsibility - they contribute to the 
community in concrete ways, especially 
when their talents are used and by helping 
others they become more productive 
members of society.  

� Strengthening family relationships/bonds 
when parents are involved.



Critics & ChallengesCritics & ChallengesCritics & ChallengesCritics & Challenges

� The young person may not have the freedom of 
choice as the prosecutor or the police subtly or 
implicitly coerce the young person into the 
diversion programme.

� The young person, especially one who is fearful 
or who has difficulty in establishing a defence, 
may accept diversion as the path of least 
resistance.

�Not all evaluation of diversion programmes have 
produced positive results. Many have shown no 
impact while some indicated negative impact. 



Critics & ChallengesCritics & ChallengesCritics & ChallengesCritics & Challenges

� For instance, the findings of Lemert (1981) 
indicated that treatment interventions can 
impose stigma on the young person which may be 
due to widening the net: taking in youths who 
otherwise might never have come into contact 
with the system.

�However, the results of Davidson et al. (1987) 
suggested that active hands-on intervention of 
several kinds work better than normal court 
processing of juvenile offenders, but only if they 
were thoroughly separated from the system.



Summary & ConclusionSummary & ConclusionSummary & ConclusionSummary & Conclusion

� Diversion is a step taken to improve the 
administration of juvenile justice.  

� Diversion complies with Beijing Rule 11(1) CRC 
Article 40, in particular 40(3)(b).

� It has many benefits/outcomes which include 
reducing stigmatization, lower justice 
administration cost, reducing re-offending rate, 
giving young person a sense of accountability, 
and an opportunity to make up damage done in 
a personal way, while the victims get some 
amends for the damage done.  



Summary & ConclusionSummary & ConclusionSummary & ConclusionSummary & Conclusion

� Benefits such as cost savings for the juvenile 
court system and reduced caseload of  
juvenile probation officers are important, but 
the primary concern should be the 
rehabilitation of the young person and 
promotion of reintegration.

� The young person has to take responsibility for 
his/her action.

� Parents have the primary responsibility for 
caring and protection of their children (CRC 
Article 5.5).



Summary & ConclusionSummary & ConclusionSummary & ConclusionSummary & Conclusion

�However diversion has its critics and 
challenges. Among them:

� young person does not have the freedom of 
choice, being pressured or subtly intimated to 
go for diversion

� agree to diversion as the path of least 
resistance

� some studies indicated no or negative impact

� The right to counsel before the young person’s 
decision for diversion is vital.

� Implementation affects the result of diversion
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